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BEFORE: BENJAMIN J.F. CRUZ, Chief Justice; PETER C. SIGUENZA, JR. and F. PHILIP
CARBULLIDO, Asociate Justices

CRUZ, CJ.

[1] Henry T. Quintanilla was convicted for promoting prison contraband, possession of a controlled
substance, and possession of a controlled substance with the intent to ddliver. Quintanilla gppeds his
conviction on the grounds the trid court erred in: (1) admitting evidence of prior bad acts, (2)
communicaing with a juror; (3) refusng to exclude evidence; and (4) denying his motion for acquittd.

Upon review of the issues, we hereby rgect Quintanilla s arguments and affirm his conviction.

[2] OnJanuary 28, 1996, the Department of Corrections conducted a*“ shakedown” at the Territorid
Detention Center (“TDC”). During the search of the cdl shared by inmates Henry T. Quintanilla
(“Quintanilld’) and Cristoba Aguon (“Aguon’), certain contraband items were discovered. Among the
items were hot cocoa packets, which contained crystal methamphetamine, found in the pocket of apair
of jeans taken from apile of dirty clothesinthe cell, alighter, two straws, and a plastic playing-card case
which contained a clear rock-like object. During the pat-down of Quintanilla, an auminum trip cut from
a soda can was found in his pocket. Ownership of the contraband was attributed to Quintanilla This
evidence was submitted to the Guam Police Department (“GPD”) for custody and testing.

Il

Il
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[3] Quintanilla was indicted on three charges. (1) supplying prison contraband by the unlanful and
intentional possesson of a Schedule 1l controlled substance, crystal methamphetamine
(“methamphetaming’), in a detention fadility in violation of 9 GCA § 58.60()(2); (2) unlawful and
intentiond possession with the intent to deliver a controlled substance, methamphetamine, in violation of
9 GCA §867.50(8)(2); and (3) unlawful possesson of a controlled substancein violation of 9 GCA
§ 67.52(a) and (b)(1).

[4] Inapretrid motion, the trid court heard the Government’ s motion to admit evidence of prior bad
acts Thetrid court granted thismotion. This evidence conssted of testimony offered by a Government
witness that, during aprevious searchof Quintanilla s cell conducted in March of 1995, drug resdue and
drug related items were found.

[5] At the close of the Government’s case, Quintanilla made an oral Motion for Acquittal or in the
dternative for excluson of dl physical evidence based on the Government's fallure to authenticate the
evidence because of abreak inthe chain of custody. Thetrid court denied the motion. Atthecloseof his
caseinchief, Quintanilla renewed hismationfor acquittal onthe same grounds. The court again denied this
motion. After the trid court issued the jury indructions, the jury was excused to ddliberate. Shortly
theresfter, legd counsdlsfor both parties were summoned to the chambers of thetrid judge. The judge
informed counsdls that Juror No. 6 had questions onthe dosing arguments and the jury ingructions. Inthe
presence of counsdls, the trid court addressed the juror’s concerns. The juror then left to deliberate

further. Later that day, counsslswere summoned back to court for the pronouncement of theverdict. Just
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before the judge asked for the jury’s verdict, counse for Quintanilla approached the bench stated for the
record that there had been a discussion between Juror No. 6 and the judge. The jury found Quintanilla
guilty as charged.

[6] Quintanilla filed a Motion for New Tria which was denied by thetria court by written decision.
Thetrid court then filed a Judgment after Tria which sentenced Quintanillato concurrent terms of eight

years, five years and three years incarceration on the respective charges. This apped followed.

[7] This court has jurisdiction over this gpped from afind judgment. Title 7 GCA 8§ 3107,

(1994).

[1.
A. Prior Bad Acts.
[8] The admission of evidence of prior bad actsis governed by Guam Rule of Evidence 404(b). The
Government argues that Quintanilla did not object to the admisson of this evidence a the time of thetrid.
However, review of the transcripts shows that the 404(b) issue was visited at least twice during the trid.
Firg, on June 21, 1999, after the jury had been selected, the court entertained a motion on this issue.
Transcript, val. 11, pp. 109-115 (Jury Selectionand Jury Trid, June 21, 1999). Quintanillaargued thet the

pregjudicia vaue of the evidence outweighed the probative value. Transcript, vol. 11, p. 111 (Jury Selection
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and Jury Trid, June 21, 1999). Over Quintanilla's objection, the trid court ruled that the evidence was
admissible. Transcript, val. [11, p. 2 (Jury Trid, June 22, 1999). Second, on day three of the trid, asthe
Government prepared to cdl awitness to testify on the 404(b) evidence, Quintanilla objected. Transcript
vol. V, p. 5 (Jury Trid, June 24, 1999). Thetrid court reminded Quintanillathat it had dready ruled the
404(b) evidence was admissible.  Transcript vol. V, p. 8 (Jury Trid, June 24, 1999). Quintanillathen
made amoation to limit the extent of the 404(b) testimony to the factsthat a search warrant was executed
on the cel occupied by Quintanilla and Pangdinan and drugs and drug paraphernaia were found.
Transcript val. V, pp. 11-12 (Jury Trid, June 24, 1999). Thetrid court granted Quintanilla’ smotion and
further ruled that evidence of track marks on Quintanilla’s asams was not admissble. Transcript vol. V, p.
14 (Jury Trid, June 24, 1999). Quintanillareiterated hisobjection to any 404(b) evidence. Transcript vol.
V, p. 15 (Jury Trid, June 24, 1999). The Government argues that Quintanilla smotionto limit the extent
of the 404(b) testimony serves asawaiver to any objection he had. We do not agree. 1t appears that
when Quintanillaredized the evidence was going to comein over his objection, he successfully attempted
to limit the scope of such evidence. Quintanilla sobjection to the 404(b) evidence was preserved on the
record and is appropriately before this court in this apped.

[9] Thetrid court's admission of evidence of prior bad acts under GuamRule of Evidence 404(b) is
reviewed for abuse of discretion. People v. Evaristo, 1999 Guam 22, { 6 (citing United Sates v.
Santiago, 46 F.3d 885, 888 (9th Cir. 1996)). Under the abuse of discretion standard, Quintanilla mugt

show that the trid court’ sdecisionto admit the evidence over hismotionis not judtified by the evidenceand
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isclearly againg the logic and effect of the facts as are found. People v. Tuncap, 1998 Guam 13, 112
(atations omitted). In this gpped, this court will not subgtitute its judgment for that of the trid court.
People v. Quinata, 1999 Guam 6, 117. Ingtead, in order to reverse thetria court, we must first have a
definiteand firmconvictionthe trid court, after waghingreevant factors, committed clear error of judgment
initsconcluson. 1d. (citation omitted).
[10] Guam Rule of Evidence 404(b) provides.

Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or actsisnot admissible

to prove the character of apersoninorder to show that he acted in conformity therewith.

It may, however, be admissble for other purposes, such as proof of motive, opportunity,

intent, preparation, plan, knowledge, identity, or absence of mistake or accident.
Title 6 GCA 8§ 404(b) 1995. The prior act of Quintanilladleged by the Government was the possession
of drugs and drug pargpherndia while he was incarcerated. The Government asserts that proof that
Quintanilla possessed and used drugs in the past goes to show tha he knowingly and intentiondly
possessed it in the ingtant case.
[11] The Government provided evidence that drugs and drug parapherndia, including syringes, were
saized in asearch of Quintanilla s prison cell inMarch of 1995, |lessthanone year before the search in the
ingtant case. As aresult of the March 1995 search and seizure, charges were brought againgt Quintanilla
and his then-cell mate, Pangdinan. Pangdinan pled guilty, whereas Quintanilladid not. Quintanilla was

convicted and he appealed. In that goped, this court reversed his conviction on the ground of ineffective

assstance of counsel who had failed to introduce evidence of Pangelinan’s guilty plea. People v.
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Quintanilla, 1998 Guam 17, 1 2. Thiscourt found areasonable possibility that thejury would havefound
reasonable doubt as to Quintanilla s guilty if it heard the evidence. 1d. at 1 18.

[12] Intheinstant case, thetrid court acknowledged that the prior conviction had been reversed but
nonethel ess admitted the evidence. Quintanilla argues that admission of evidence of prior bad acts was
error. Specificaly he dams that the evidence of the syringe was irrdevant and prgudicia and that the
evidence was not properly admitted due to insufficiency of proof. In Evaristo, this court announced the
test for the admissibility of 404(b) evidence. To be admissible under Rule 404(b), evidence of prior bad
actsmugt: (1) prove amaterid ement of the crime currently charged; (2) show smilarity betweenthe past
and charged conduct; (3) be based on sufficient evidence; and (4) not be too remoteintime. Evaristo,
1999 Guam22 at 1 11 (citing United States v. Hinton, 31 F.3d 817, 822 (9th Cir. 1994)). Inaddition,
the evidence must dso be examined under Rule 403 and may be excluded if it is more prgjudicia than
probative. Id. at 17.

[13] With regard to parts one, two, and four of the Evaristo test, there is no difficulty in finding that
these issues were satisfied.  The essential dement shared by the three chargesisthe intentiond possesson
of a controlled substance. The 404(b) evidence congsts of Quintanilld's past possession and usage of
illegd drugs inprison. Thesmilarity isunmistakable. Thus, it isreasonableto conclude that the possession
of methamphetamine by a person at one time may go toward proving he knowingly and intentionally
possessed it ona subsequent occasion. Also, the present charged conduct occurred within one year of the

past conduct and as such was not too remoteintime. Cf. United Statesv. Hadley, 918 F.2d 848, 851
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(9th Cir. 1990) (allowing the admissionof evidence of prior conduct over tenyearsold uponafinding that
gmilarity of the prior act to the offense charged outweighs concerns regarding remoteness). Thus, wefind
that partsone, two, and four of the Evaristo test are satisfied.

[14] However, thethird part of the Evaristo test presentsamoredifficult question. Quintanillaargues
that the evidencewasinaufficdent asit did not directly show thet he actualy possessed the drugs or syringes
found inthe March 1995 search. Thetestimony offered was essentialy that drugs and syringeswerefound
in a cdl shared by inmates Quintanilla and Pangdinan. Quintanilla's actud ownership of the drugs and
pargpherndia was not directly adleged. Thejury was left to infer Quintanilla s possesson of the drugs.
Compounding the problem is the fact prior to the trid in the case a bar, Quintanilla's conviction on the
previous possession charge had been reversed by this court and wasdill pending. However, thetria court,
fully awarethat the prior convictionhad been reversed and remanded, issued the fallowing instruction prior
to the introduction of the 404(b) evidence:

| will giveyou alimiting ingruction. 1'dliketo have youhear it very closdly. You
will follow these indructions when you deliberate in the verdict room. Theingruction shal
read asfollows:

Prior Smilar Offense. Y ou are about to hear testimony that the defendant, Henry
Tatague Quintanilla, was previoudy indicted for a crime amilar to the one charged here.
| ingtruct you that the testimony is being admitted only for the limited purpose of being
considered by you on the question of the defendant’ s intent.

These charges are till pending.

The case for which Mr. Quintanillawas indicted had co-defendants. One of the
co-defendants pled guilty to promotionof prison contraband as a second degree felony in
Criminal Case No. CF113-95.

The defendant, John Junior Pangdinan, voluntarily, and without coercion or
promises apart from this plea agreement, agrees to enter a guilty plea to the charge of
promotion of prison contraband as asecond degreefdony, in violation of 9 GCA
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§58.60(a)(2), as contained in Count Four of the FifthCharge of the indictment filed by the
prosecutor, pursuant to 9 GCA § 80.30 and § 80.50.

A second degree felonies [sic] carriesno lessthanthree years, but not more than
ten years, and a maximum fine of $10,000.

The charge for which John Junior Pangelinan pleaded guilty out of the incident
occurringonMarch 7, 1995, whicha soarisesfromthe same search of this defendant, Mr.
Quintanilla

The factsreved ed that officers of the Guam Police Department executed asearch
warrant of the Territoria Detention Center, a detention facility, in the evening hours of
March 7, 1995.

During the search the officer found pargphernadia commonly associated with the
intake of methamphetamine, induding syringes and plagtic packetsin the cdl of various
detainees, induding John Junior Pangdinan.

I nvestigationreved ed that defendant Pangelinansmokes methamphetamine, which
had been ddivered to him through Yvonne B. Cruz and Ramon G. Cepeda, Jr. Inmate
Johnny R. Crisostomo said that he had seen Pangelinan sdl methamphetamine to other
inmates, and had seen Pangdlinan in possessonof methamphetamine whilein hisjail cell.

That isthe limitingingtructionwhich | want youto consider inlight of the tetimony
of the next witness.

Transcript, val. V, pp. 35-37 (Jury Trid, June 24, 1999).

[15] Thetestimony of the Government’ switnesswasthat during the search he found contraband in two
locations withinthe cdl: (1) directly on Quintanilla sbunk, and (2) near Pangdinan’ sbunk. Transcript, vol.
V, pp. 43-47 (Jury Trid, June 24, 1999). The Government’s posgtion herein was that Pangelinan pled
guilty only to possession of the contraband near his bunk; not to the contraband that wason Quintanilla's
bunk. Transcript, val. V, p. 18 (Jury Trid, June 24, 1999). We condudein light of thelimiting indtruction
that the trid court did not abuseitsdiscretion in admitting the tesimony and alowing the jury to infer from

it whether Quintanilla previoudy possessed drugs and drug pargpherndia whilehewasincarcerated. Thus,
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we find no error with respect to part three of the Evaristotest. See e.g. Evaristo, 1999 Guam 22 at
17 (finding the trid court properly admitted 404(b) evidence in light of the limiting ingtruction).

[16]  Turning next to the examination of prejudice dleged by Quintanilla, Guam Rules of Evidence 403
limits the admission of rdlevant evidence. Thisrule Sates: “ Although relevant, evidence may be excluded
if its probative vaue is subgstantialy outweighed by the danger of unfair prejudice, confusion of the issues,
or mideading the jury, or by consderations of undue delay, waste of time, or needless presentation of
cumulative evidence” Title6 GCA § 403 (1995). Thetrid court’s application of Rule 403 is reviewed
for an abuse of discretion. Evaristo, 1999 Guam 22 &t 1 6.

[17] The Government draws attention to the language of Rule 403, that the probative vaue must be
subgtantidly outweighed by unfair prgudice. This court in People v. Bruneman, 1998 Guam 24,
acknowledged this position gtating: “[M]ost evidence presented by the People in a crimind case is
prgudicid to a defendant. At issue is whether probative vaue is outweighed by the danger of unfair
prejudice to adefendant.” Id. at 14 (emphasisin origind).

[18] The Government asserts that the probative value of the 404(b) evidence is in showing that
Quintanilla had the intent to possess the drugs for which he is ontrid now. Thegtriking Smilarity between
the past act and the conduct in the indant case leads this court to find that the probative vaue of the
evidence, that Quintanillaintended to possesstheillegd drugs, outweighs the inevitable prgjudice to him.
In Evaristo, we reached a smilar concluson. In that case, Evaristo stabbed his wife to desth and was

convicted of murder. Evaristo, 1999 Guam?22 at [/ 1-4. The Government introduced evidencethat two
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days before the murder, Evaristo threatened his wife and stabbed the door to ther residence. 1d. at 19
n. 7. Thiscourt stated:
Under Rule 403, it isthe court’s duty to "weigh the factors explicitly.” United States v.
Johnson, 820 F.2d 1065, 1069 and n.2 (9th Cir. 1987). The 404(b) evidence here was
probative on the issue of intent particularly so given the similarity between the
prior incident of stabbing the door and the incident giving rise to the charged
offense. While the 404(b) evidence was obvioudy prgudicid, it was not unfarly so, in
light of thetrid court’s giving the jury the limiting ingtruction for the use of such evidence.
The trid court indructed the jury regarding the limiting ingtruction both after the
presentation of the evidence and again & the close of the triad. Accordingly, we find that
the lower court did not abuse its discretion in admitting the prior acts evidence.
Id. a 1 17 (emphasis added). Whereas the past conduct in Evaristo was clearly amilar to the conduct
charged; in the present case, the past conduct was nearly identica to conduct charged. The striking
amilarity leadsto our conclusion that the probative vaue of the evidence clearly outweighs its prgjudicia
effect.
B. Improper Jury Contact.
[19] The Government contends that Quintanilla made no objectionduring the in-chambers conference
withJduror No. 6. However, in Quintanilla sMotion for aNew Trid, heraised theissue of thein-chambers
discussonand the trial court addressed it in the Decisonand Order onthat motion. Thus, wefind thet the
issue is gppropriately before this court.
[20] Quintanilla frames the issue as whether the communication of Juror No. 6 with the tria judge

amounted to a new ingruction for which the judge was mandated to read aoud to the entire jury on the

record in Quintanilla's presence. See Guamv. Marquez, 963 F.2d 1311, 1314 (9th Cir. 1992) (“It is
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therefore essentid that dl ingructions to the jury be given by the trid judge ordly inthe presence of counsdl
and the defendant.”). This is a question of law and as such, review is de novo. See Camacho v.
Camacho, 1997 Guam 5, 1 24.

[21] Tuming to the merits of the issue, we first note Quintanilla’s concern thet the in-chambers
conferencewas not onthe record and that this court must accept lega counsels' renditionof the eventsthat
unfolded. However, from the briefs, it is possible to discern some undisputed facts.  After closing
arguments were given, the jury retired to deliberate a verdict. Shortly theresfter, lega counsels for
Quintanilla and the Government were summoned to the chambers of the trid judge. Counsdls were
informed that Juror No. 6 wanted to hear the recording of the dosing argument given by Quintanilla's
counsel, Attorney Arens. The juror was called into the chambers in the presence of the judge and both
counsds and informed that her request was denied. The juror was asked to leave the room and in her
absence, Attorney Arens suggested to the judge that the juror be advised to review the jury ingtructions,
in particular Jury Ingtruction No. 1C. The judge agreed and the juror was called back into the chambers.
In atempting to darify Indruction No. 1C, the judge explained to the juror that if an atorney said
something contrary to a withess statement, the juror was to “believe the witness,” not the atorney. In
addition, Quintanilla's counsel admits that the trid judge used both him and the Government’ s attorney as
examples “If awitness had tedtified to a particular fact she was to believe that witness and that she was
not to believe Mr. Arens’ and “If Mr. Tock stated something in dosing arguments and a witness stated

something on the stand, she isto believe the witness and not counsdl.” Appdlant’s Excerpts of Record,
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p. 21 (Arens Decl.). Jury Ingruction No. 1C states in rdlevant part: “In determining the facts, you must
rely upon your own recollection of the evidence. What the lawyershave sad inthelr opening and closing
arguments, in their objections, or in thelr questions is not evidence.” Appellee’ s Excerpts of Record, p.
3 (dury Ingtruction No. 1C). Weare not convinced that the trid court’'s communication with Juror No. 6
went so far beyond the scope of Jury Instruction No. 1C so as to be a new ingtruction.

[22] Quintanillaarguesthat the factsthat the in-chambers conference with Juror No. 6 was not placed
onthe record before the entire jury in his presence creeted structura defects in the condtitutiondity of the
trid. We do not agree.

[23] The United States Supreme Court has noted that there are some condtitutiond rights so basic to
afair trid that their infraction can never be harmlesserror. Chapman v. California, 386 U.S. 18, 23, 87
S.Ct. 824, 827-828 (1967). Such dructurd defects are errors that undermine the integrity of the trid
mechanigm itsdf.  United Sates v. Hernandez, 203 F.3d 614, 626 (Sth Cir. 2000) (citations omitted).
Theseerrorsare so intringcaly harmful that automatic reversd is required without regard to their effect on
the outcome. Neder v. United Sates, 527 U.S. 1, 7, 119 S.Ct. 1827, 1833 (1999). Thus, in these
instances, the error isnot subject to harmlesserror andyss. Seeid.; seealsoUnited Statesv. Du Bo, 186
F.3d 1177, 1179 (Sth Cir. 1999) (ruling on a defective indictment). “ Structural errorsarerdatively rare,
and consg g of serious violations that taint the entiretria process, thereby rendering appel late review of the
magnitudeof the harmsuffered by the defendant virtudly impossible” Edlaminiav. White, 136 F.3d 1234,

1237 n. 1 (9th Cir. 1998).
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[24] Inthe present case, we have aready held that the communication was merely a claification of a
juryingruction. Because it was not an indruction, in and of itsdlf, the tria court was not required toread
it doud to thejury in Quintanilla's presence. See Marquez, 963 F.2d at 1314. The lack of arecord of
the conference does notriseto astructural defect. The Supreme Courtin Rushenv. Spain, 464 U.S. 114,
104 S.Ct. 453 (1983), hdd that evenan ex parte communication betweenjudge and juror canbe harmless
error. 1d. 464 U.S. a 117, 104 S.Ct. at 455-456. Rushen recognized that the defendant has a
fundamenta right to be present at dl critica stages of the trid, but the Court aso recognized society’s
interest inthe adminigration of crimind judtice. 1d. 464 U.S. at 118, 104 S.Ct. at 455. The Court stated:
“There is scarcely a lengthy tria in which one or more jurors do not have occasion to speak to the trid
judge about something, whether it relates to a matter of persona comfort or to some aspect of the trid.”
Id. 464 U.S. at 118, 104 S.Ct at 455-456. In the present case, the trial judge did not meet withthe juror
until both attorneys were present. The communication involved only a clarification. Thus, there is no
condtitutional defect.
[25] Moreover, because it was merdy a daificaion, Quintanillas presence at the in-chambers
conference was not mandatory. The law provides for when a defendant’ s presence is mandatory:

(a) The defendant shdll be present at the arraignment, at the time of the plea, at every stage

of the trid induding the impandling of the jury and return of the verdict, and at the

impasition of sentence, except as otherwise provided by this Section.

(b) The further progress of thetria to and induding the return of the verdict shdl not be

prevented and the defendant shall be consdered to have waived his right to be present
whenever he, initidly present:
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(1) Voluntarily absents himsdf after the trid has commenced (whether or
not he has been informed by the court of his obligation to remain during
thetrid), or

(2) Engages in conduct whichissuchasto judtify his being excluded from
the courtroom.

) A defendant need not be present in the following Stuations:

(1) A corporation may appear by counsd for dl purposes.

(2) Inaprosecutionfor anoffense not afeony, the court, with the written

consent of the defendant, may permit arraignment, plea, trid and

impogtion of sentence in the defendant’ s absence.

(3) At a conference or argument upon a question of law.

(4) At areduction of sentence under § 120.46.
Title 8 GCA §1.13 (1993).
[26] The darification was not a stage of tria at which a defendant’ s presence was mandatory. It was
a conference onaquestionof law. Thejuror wanted to hear counsd’ sclosing arguments but thetria court
denied that request and reiterated, with embelishment, the Jury Ingruction No. 1C, that counsels
gatementswere not evidence. Thus, under section8 GCA 8 1.13(c)(3) wefind that Quintanilla spresence
was not required.
[27] Quintanilla argues in the dternative that the tria court’s communication “believe the witness’ is
tantamount to a presumption of truth instruction. Presumption of truthissues typicaly arise when ajudge

ingtructs a jury that witnesses are presumed to speak the truth.  The danger of such an indruction is the

potentid to deny a crimina defendant the right to due process by placing the burden of proof upon him.
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Cupp v. Naughten, 414 U.S. 141, 145, 94 S.Ct. 396, 399(1973). InCupp, the United States Supreme

Court stated:

Before a federd court may overturn a conviction resulting from agate trid in which this
ingruction was used, it must be established not merdy that the ingtruction is undesirable,
erroneous, or even ‘universally condemned, but thet it violated some right which was
guaranteed to the defendant by the Fourteenth Amendment.

In determining the effect of this ingtruction on the vaidity of respondent’ s conviction, we

accept at the outset the well established propositionthat a sngle ingruction to ajury may

not bejudged inatificid isolation, but must be viewed inthe context of the overal charge.

While this does not mean that an ingruction by itself may never rise to the level of

condtitutiond error, it does recognize that a judgment of conviction is commonly the

culmination of atrid which includes testimony of witnesses, argument of counsd, receipt

of exhibits in evidence, and ingtruction of the jury by the judge. Thus not only is the

chdlenged ingtructionbut one of many suchingtructions, but the process of ingructionitsdf

isbut one of several components of the trid whichmay result inthe judgment of conviction.
Cupp, 414 U.S. at 146-147, 94 S.Ct. at 400 (citations omitted). Thus, inreviewing to determine whether
Quintanilla s due process rights were violated, we must view the jury ingtructions as awhole.
[28] Weareawarethat Quintanillahimsaf did not tegtify and that the only withesseswho testified were
GPD and TDC employees. However, thetrid court gave explicit ingtructionsto the jury on the credibility
of witnesses. “In deciding what the facts are, you must consder dl the evidence. In doing this, you must
decide what testimony to believe and what testimony not to believe. You may disbelieve dl or any part

of any witness' testimony.” Record on Apped, Tab 77, p. 28 (Jury Ingruction No. 4B). Thetrid court
further ingructed the jury:
I

Il
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Y ou have heardthetestimony of alaw enforcement officid. Thefact that awitness
may be employed by the Government of Guam as a law enforcement officid does not
mean that his testimony is necessarily deserving of more or less consideration or greater
or lesser weight than that of an ordinary witness.

At the same time, it is quite legitimate for defense counsd to try to attack the

credibility of alaw enforcement witness onthe groundsthat his testimony may be colored
by a persond or professond interest in the outcome of the case.
Itisyour decision, after reviewingdl the evidence, whether to accept the testimony

of the law enforcement witness and to give to that testimony whatever weight, if any, you

find it deserves.
Record on Appedl, Tab 77, p. 30 (Jury Ingruction No. 4C). In light of these ingtructions, while the
gtatement of the tria judge “beieve the witness’ wasinappropriate, it is harmless error and not reversible.
[29] While we are mindful of a trid court’s responsibility to diminate confusion when ajury asks for
clarification of a particular issue, United States v. Hayes, 794 F.2d 1348, 1352 (9th Cir.1986), cert.
denied, 479 U.S. 1086 (1987), we cannot ignore the practice of trid courts in this jurisdiction in
paingtakingly reviewing the jury ingtructions word for word withthe parties’ attorneys, sometimes over the
course of severa hours or even days. We also note the practice of tria judges to read each written
ingruction oraly to the jury word for word and instruction by ingruction. For atrid court to nonchaantly
subdtitute its own interpretation of an ingruction &fter it has been carefully reviewed and approved by the
partiesis reckless and may invite reversd.

C. Admissibility of Evidence.
[30] The Government aleges that Quintanillafaled to object to the evidence at the time it was entered

and that this court’ sreview should be for plainerror. However, at the close of the Government’ scase, and

agan at the close of his case, Quintanillamade a motion for acquitta or in the dternative, for exclusonof
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al the Government’ sphysica evidence. Thetrid court denied themotions. Thus, while Quintanillashould
have objected when the evidence was admitted, the motions preserved the argument for appea and our
review is for an abuse of discretion. See e.g. Evaristo, 1999 Guam 22 at § 6; cf. United Sates v.
Yossunthorn, 167 F.3d 1267, 1270 n.4 (9th Cir. 1998) (“Because. . . [defendants] argued insufficiency
of the evidenceto thetrid court, they preserved their arguments for appeal and plain error does not gpply.
Cf. United States v. Smith, 924 F.2d 889, 893-894 (9th Cir. 1991) (complete failure to raise
insufficiency of the evidence at the district court warrants plainerror review).”). The same standard isused
to review atrid court’sruling on achan of custody argument. United States v. Matta-Ballesteros, 71
F.3d 754, 768 (9th Cir. 1995).

[31]  Under the abuse of discretionstandard, Quintanilla must showthat thetrial court’ sdecisionto admit
the evidence over hismotionis not justified by the evidence and is clearly againgt the logic and effect of the
facts as are found. Quinata, 1999 Guam 6 at 17 (citation omitted). In thisapped, this court will not
subdtitute its judgment for that of thetrid court. 1d. Instead, in order to reverse the trid court, we must
firg have addfiniteand firm convictionthe tria court, after weighing relevant factors, committed clear error
of judgment in its conclusion. Id. (citation omitted).

[32] In presenting the evidence, it is the Government’s burden to show that the evidence is in
subgtantidly the same condition as when it was seized. Mata-Ballesteros, 71 F.3d at 769 (citation

omitted). The evidence may be admitted if thereis a reasonabl e probability that the evidence had not been
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changed in important aspects. Id. It isimportant to note, however, that a defect in the chain of custody
goes to the weight of the evidence, not to its admissbility. 1d.

[33] Turning to the evidence, Quintanilla argues that the bresksin the chain of custody, discrepancies
betweenthe GPD and TDC custody receipts, and six grams of dlegedly missng methamphetamine call the
integrity of the evidence into disoute. Although he concedes that a break in the chain of custody, in and
of itsdlf, does not mean the evidence is inadmissable dtogether.

[34] Uponreview of the GPD and TDC custody receipts, the breaks in the chain of custody and other
discrepanciesare panfully obvious. Particularly egregiousarean entry showing that Officer Meno received
the evidenceat 1:00 p.m. onJanuary 28, 1996 and deposited the evidence that same day at 8:00 a.m.,
and the lack of an entry to account for the exact whereabouts of the evidence after it was retrieved by
Officer Castro fromCrimindist Adaof the GPD Laboratory on January 28, 1999. Alsotroubling arethe
discrepanciesin the description of property seized. For example, the TDC custody receipts shows two
strawswithclear rock-like substance, whereasthe GPD custody rece pt showsone hand-rolled cardboard
graw; and the GPD custody receipt reflects an duminum strip whereas the TDC custody recei pt makes
no mention of it.

[35] However, therecord is clear that the trid court received muchtestimony fromthe TDC and GPD
officers regarding the discrepancies in the custody receipts, the dleged breaksinthe chain of custody, and
the differencesin the weight of the methamphetamine a the time of the seizureand at trid. A totd of nine

witnesses were called by the Government. One testified asan expert and another testified as to the prior
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bad acts evidence. The remaining seven witnesses were TDC and GPD officers who were directly
involved withthe search, saizure, transport, custody and andlyss of the evidence. Thesewitnessestedtified
as to possible reasons or judifications for the discrepancies. For example, Officer Rosalan, the GPD
property officer, testified that the evidence was placed into the GPD vault after it was retrieved from the
Crimindig Ada. Transcriptvol. V. pp. 43-44 (Jury Tria June 23, 1999). Criminalist Ada, the GPD drug
chemig, tedtified that the differenceinweght of the methamphetamine could be attributed to the weight of
the packaging holding the substance. Transcript vol. VII(B), p. 81 (Jury Tria July 6, 1999). Officer
Santos, the TDC Officer who searched Quintanilla s personinthe shakedown, testified thet the duminum
drip in evidence was the same one he seized from Quintanilla despite the TDC custody receipts not
indicating so. Transcript, vol. X pp. 52-53 (Jury Trid July 9, 1999). Officer Meno, the GPD Officer who
transported the evidence from the TDC to GPD, tedtified that he brought the evidence to the evidence
locker the same day he retrieved it from the TDC dthough the time on the custody receipt was wrong.
Transcript vol. 1X pp. 53-54 (Jury Tria Jduly 8, 1999). Thus, the Government addressed each of
Quintanilla's concerns.

[36] Notwithstanding the dleged bregks in the chain of custody, Quintanilla has failed to present any
evidence of tampering. Moreover, he does not dispute that the substance seized was methamphetamine
and that the evidence introduced at trid was methamphetamine. Thus, hisargument that the evidence was
tanted is unconvincing. In the face of the subgtantia testimony offered by the Government, we find no

abuse of discretion by thetrid court in admitting the evidence.
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D. Motion for Acquittal.

[37] QuintanillasMotion for Acquittal is based uponthe argument that the evidence wasinsufficient to
sudtain the conviction. Thetrid court’s decison on amotion for acquitta is reviewed de novo. People
v. Camacho, 1999 Guam 27, 118; Peoplev. Root, 1999 Guam25, 1 4; Quinata, 1999 Guam 6 at 1 9;
People v. Cruz, 1998 Guam 18, 118. “In conducting this review, courts apply the same test as that used
to chdlenge the sufficiency of the evidence.” Root, 1999 Guam 25, at 4. Accordingly, thiscourt should
review the evidence presented againgt Appdlant in alight most favorable to the Government to determine
whether, “any rationd trier of fact could have found the essential dements of the crime beyond areasonable
doubt.” 1d. (citations omitted). Our inquiry, however, does not require the court to ask itsalf whether it
bdlieves that the evidence at the trid established guilt beyond a reasonable doubt. Id. at 5. On the
contrary, the court’s review shdl give full play to the responsihility of the jury to resolve conflicts in the
testimony, weigh the evidence, and draw reasonable inferences from basic facts to ultimate facts. 1d.
(citations omitted).

[38] Spedficdly, Quintanilla argues that the breaks in the chain of custody render the evidence
insufficient to sustain the conviction. However, “[dlthough there were inconsistencies and contradictions
in the testimony of the witnesses, the task of determining the weight of the evidence and incons stencies of
testimony lies withinthe purview of the jury.” Camacho, 1999 Guam 27 a 1 40. Moreover, Quintanilla
admits that breaks in the chan of custody go the weight of the evidence. The jury had before it the

testimony of the officers who handled the evidence and who explained the discrepancies in the chain of
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custody. It wasthe responshbility of thejury to weigh theevidence. “Therecord isdevoid of any evidence
indicative of the jury’ sfalureto meet this responsibility asthey concluded that Appellant was guilty beyond
areasonable doubt.” Quinata, 1999 Guam6 at f 14. In the light most favorable to the Government, we

find that sufficient evidence was presented to the jury to support its decison.

V.
[39] Thetrid court did not abuse its discretion in admitting evidence of Quintanilla's prior bad acts.
Although the interpretation of ajury ingtruction by enhancing it may invite reversal, we find that the triad
court did not issue a new ingtruction and the communication with Juror No. 6 does not require reversd.
Thetrid court did not abuseits discretionin admitting the evidence seized inthe search of Quintanilla scdl.
Ladly, the trid court did not abuse its discretion in denying Quintanilla s Motion for Acquitta. The trid

court’s conviction of QuintanillaisAFFIRMED.
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