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BEFORE: BENJAMIN JF. CRUZ, Chief Justice, PETER C. SIGUENZA, JR., Asociate Judtice,
and JOHN A. MANGLONA, Designated Justice.

SIGUENZA, J.:

[1] Randy Ignacio Chargudaf (hereinafter “Chargudaf”) was convicted of Second Degree
Robbery (as a Second Degree Felony) with a Specia Allegation of Possession and Use of a Deadly
Weapon in the Commission of a Felony, Conspiracy to Commit Robbery (as a Second Degree
Felony), and Theft (as a Misdemeanor) after a jury trid in the Superior Court of Guam. Chargualaf
gppeds his convictions on the following grounds. (1) that the trid court erred when it denied his
motion to suppress evidence on the ground that his Fourth Amendment rights were violated; (2) that
the trid court erred when it refused to exclude the identification testimony of the victim; and (3) that
the convictions should be overturned because the jury returned an inconsgtent verdict. For the
reasons set forth in this opinion, we rgect each of these arguments and hereby affirm his

convictions.

.
[2] At gpproximately 11:00 p.m. on July 20, 1997, Nobuyo Certeza (hereinafter “Certezd’) was
robbed at gunpoint in her home by three individuds, two mdes and one femade® The perpetrators
took an envelope containing cash and Certeza's purse which contained her wallet and credit card.
[3] At 9:45 am. on Jly 21, 1997, police officer Christopher Dawson (hereinafter “Dawson”)
of the Guam Police Department, while on routine patrol aong Route 1, stopped a car driven by

Charguaaf after he noticed that the vehicle had a cracked front windshield and a missing license

! One male was cross-dressed and thus appeared to Certezato be afemale.
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plate. Candearia Quidachay Mendiola (hereinafter “C. Mendiold’) was the passenger. Dawson
testified that Charguaaf looked particularly nervous upon being stopped. He then asked Chargualaf
whether there were narcotics or weapons present in the car and Chargualaf said no. Dawson asked
if he could search the vehide and Chargudaf consented. Dawson then directed both Chargualaf and
C. Mendiola to step out of the vehicle. At that point, Charguadaf pulled up the door panel and made
furtive movements with his hands, out of Dawson’s view. Charguaaf explained that he was trying
to jimmy the lock to open the vehide door. Dawson then opened the door from the outside at which
point Chargudaf pulled the door shut. Dawson then drew his weapon, opened the door, and ordered
Chargudaf to step in front of the car. Chargudaf complied. Unbeknownst to Dawson, Chargual af
had taken a pistol from the car. While Dawson was searching the car, Chargualaf placed the firearm
on the ground at the front of the car where he was directed to stand. Dawson inspected the door
panel and did not find anything. A back-up police officer, Santo Tomas, arrived and asked
Chargudaf whether he had previoudy given permisson to Dawson to search the car for firearms
or drugs. Chargudaf answered in the affirmative.

[4] Dawson aso requested that C. Mendiola exit the car dong with Chargualaf. Upon exiting
the car, C. Mendiola carried a black pouch with her. Dawson searched the pouch after getting C.
Mendiola’'s consent, and found a credit card with Japanese Kanji characters, drugs and drug
pargpherndia. Santo Tomas then recognized both C. Mendiola and Chargualaf as matching the
description of the suspects of the Certeza robbery the previous night. At around 10:00 am., Santo
Tomas noticed the pistol on the ground at the front of the vehicle, he then drew his weapon and

ordered Charguaaf to raise his hands. Dawson then searched Chargudaf’s person and cuffed him.
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[5] As a resllt of the above circumstances, Chargudaf was implicated in the Certeza robbery
the previous night and was arrested. His room at the Golden Motel was searched which yielded
additiond evidence linking him with the crime. C. Mendiolawas dso arrested.

[6] Following his arrest, the police officers took Charguaaf to the Tamuning police koban and,
while there, Ms. Certeza arrived to identify the credit card found in C. Mendiola's black pouch. A
police officer asked Ms. Certeza, “Is this the guy?’ She replied that she did not remember. At that
point Mr. Certeza, Ms. Certeza’'s husband, requested that his wife close her eyes and try to
remember. Ms. Certeza then identified Chargudaf as being the perpetrator dating, “Yes, that's
him”

[7] At the koban, Chargudaf reveded that Don Allen Borja Mendiola (hereinafter “D.
Mendiola’) was a participant in the robbery. The police arrested D. Mendiola at his home later that
day.

[8] Chargudaf was indicted on July 31, 1997, and charged with one count of Second Degree
Robbery (as a Second Degree Felony), a Specid Allegation of Possesson and Use of a Deadly
Weapon in the Commission of a Felony, one count of Conspiracy to Commit Robbery (as a Second
Degree Felony), one count of Theft (as a Misdemeanor), one count of Possession of a Firearm
Without an Identification Card, and one count of Possession of a Concealed Firearm. Also charged
in the Indictment were Co-Defendants, C. Mendiolaand D. Mendiola.

[9] Charguaaf filed a motion to dismiss and suppress the evidence obtained as a result of the
traffic stop detention and arrest on Fourth Amendment grounds. Charguaaf also filed a motion to
exclude the in-court identification testimony by Ms. Certeza. The lower court denied both motions.

Prior to trid, the two co-Defendants entered into Plea Agreements whereby each pleaded guilty to
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one count of Robbery in exchange for testimony againgt Charguaf.

[10] A jury trid was hdd on November 1-9, 1999. The jury found Charguaaf guilty on the
Second Degree Robbery, the Specid Allegation, Conspiracy and Theft counts, and acquitted on the
Possession of a Firearm Without an Identification Card and Possession of a Concealed Firearm
counts. The court sentenced Chargualaf on February 1, 2000, and filed its written judgment on
March 9, 2000, which was entered on the docket on March 15, 2000. Chargualaf filed a Notice of

Appeal on March 15, 2000.

.
[11] We have jurisdiction over this appeal pursuart to Title 8 GCA § 130.15(a) (1993) and Title

7 GCA §8 3107 and 3108 (1994).

1.
A. Fourth Amendment Search and Seizure
[12] Charguaaf appeals the trial court’s denial of his motion to suppress evidence. He clams his
Fourth Amendment right to be free from unreasonable searches and seizures was violated when
Officer Dawson detained hm and searched his vehicle, and that such violation warrants the
excluson of all evidence which resulted from the search and seizure. We review a trid court’'s
decision on a defendant’s motion to suppress evidence de novo. People v. Hualde, 1999 Guam 3,
1 19. Where a motion to suppress is grounded on a Fourth Amendment violation, the issue of the
lawfulness of asearch or seizure is reviewed de novo. See People v. Manibusan, 1990 WL 320756,

**3 (D. Guam App. Div. Feb. 16, 1990) (“The court reviews findings of probable cause, exigent
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circumgtances, and the overdl lawfulness of a search de novo.”) (citations omitted); United States
v. Botero-Ospina, 71 F.3d 783, 785 (10th Cir. 1995).

[13] We hold, as a matter of law, that Charguaaf’s Fourth Amendment rights were not violated
and thetriad court’ s denia of his motion to suppress was therefore proper.

[14] The Fourth Amendment protects against unreasonable searches and seizures and is made
gpplicable to Guam via section 1421b(c) of the Organic Act of Guam. See People v. Johnson, 1997
Guam 9, 1 4. *“The touchstone of our andyss under the Fourth Amendment is aways ‘the
reasonableness in dl the circumstances of the particular government invasion of a citizen's persond
security’.” Pennsylvania v. Mimms 434 U.S. 106, 108-09, 98 S.Ct. 330, 332 (1977) (quoting Terry
v. Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868, 1878, 20 L.Ed.2d 889 (1968)). Every search or seizure must
be reasonable under the circumstances to pass muster under the Fourth Amendment. See Whren v.
United States, 517 U.S. 806, 810, 116 S.Ct. 1769, 1772 (1996). A search or ssizure made without
awarrant is presumed to be unreasonable. See Pennsylvania v. Strickler, 757 A.2d 884, 888 (Pa.
2000) (citing Schneckloth v. Bustamonte, 412 U.S. 218, 219, 93 S.Ct. 2041, 2043, 36 L.Ed.2d 854
(2973)). In the absence of a warrant, the police may lawfully conduct a search or seizure only if an
exception to the warrant requirement gpplies. Seeid.; see generally United Sates v. Woodrum, 202
F.3d 1, *6 (1st Cir. 2000) (recognizing thet reasonable suspicion of crimina activity and voluntary
consent are two Stuations which judify the saizure of the person in an automobile absent a warrant)
(atations omitted). Voluntary consent is a recognized exception to the warrant requirement.  See
People v. Santos, 1999 Guam 1, 1 33 (citations omitted).

I

Il
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[15] Inthe indant case, Chargudaf gave consent to search his vehicle. Thus, the issue is whether
Chargudaf’s consent was valid.  If consent is given during either a lawful encounter or a lawful
detention, as opposed to an illegd seizure, the vdidity of the consent turns on whether it was
voluntarily given. See Santos, 1999 Guam at 11 33-34; Strickler, 757 A.2d at 888-889. Where the
consent is given during an unlawful detention, al evidence that is the fruit of the search must be
suppressed “absent a demongration by the government both of a sufficient break in the causal chain
between the illegdity and the saizure of evidence, thus ensuring that the search is not an exploitation
of the prior illegdity, and of voluntariness” Strickler, 757 A.2d at 889 (dting Florida v. Royer, 460
U.S. 491, 501, 103 S.Ct. 1319, 1323, 1326 (plurdlity opinion)).
i. lllegal detention at time of consent
[16]  Our fird inquiry is whether Chargualaf was illegdly detained at the time he gave his consent.
Chargualaf argues that while the initid detention for purposes of the traffic violation was vdid, he
was subsequently illegdly detained when the police questioned him about the presence of drugs or
weapons in the vehide. He further argues that this illegal detention tainted his consent. We agree
that the initid detention was vdid; however, we disagree that Chargualaf was detained at the time
he gave his consent.
a. Initial detention

[17] It is clear thet the act of pulling Chargualaf over for the traffic violation was a seizure. See
Whren, 517 U.S. at 809-10, 116 S.Ct. at 1772 (citations omitted); see also Woodrum, 202 F.3d at
*5 (ctations omitted); United States v. McSwain, 29 F.3d 558, 561 (10th Cir. 1994) (citation
omitted). It is equaly clear that this initid detention was reasonable and within the bounds of

permissible action under the Fourth Amendment. “As a generd matter, the decision to stop an
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automobile [without a warrant] is reasonable where the police have probable cause to believe that
a traffic violation has occurred.” Whren, 517 U.S. at 810, 116 S.Ct. at 1772 (citations omitted).
Further, it is reasonable to stop a car where the police merdly have reasonable suspicion to believe
the driver has committed a traffic violation. See United States v. Lopez-Soto, 205 F.3d 1101, 1104-
05 (9th Cir. 2000) (*We [ ] reaffirm that the Fourth Amendment requires only reasonable suspicion
in the context of invedtigative traffic stops.”); cf. Mimms, 434 U.S. a 109, 98 S.Ct. at 332 (&aing
that it is entirdy proper to stop and detain a driver who violated a provision in the state motor
vehicle code).
[18] Here, the police stopped Chargualaf for a cracked front windshiedld and a missng front
license plate. The parties do not dispute that the pull over congtituted a valid detention.

b. Continuing detention
[19] The next inquiry is whether the initid detention for the traffic violation ended and, if o,
whether Charguaaf was subjected to a subsequent detention.  Officer Dawson's inquiry into whether
Charguaaf possessed drugs or weapons, while conditutionaly permissble, strongly indicates that
the origind invedtigation of the traffic violation ended. See United States v. Shabazz, 993 F.2d 431,
436 (5th Cir. 1993) (recognizing that the mere questioning of a detainee is neither a search nor a
seizure but may indicate that the judification behind the initid detention has evaporated). At that
point, Dawson was inquiring into illegd activities unrdated to the traffic violations.
[20] Invedigdive questioning regarding crimind activity does not, in itself, implicate the Fourth
Amendment. See Florida v. Royer, 460 U.S. 491, 497, 103 S.Ct. 1319, 1324 (1983) (plurality
opinion).  The Fourth Amendment protects againgt unreasonable searches and seizures.

Accordingly, the Fourth Amendment is only at issue where the police detain or seize an individual
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while posng invedigative questions. See id. Because, in this case, the police had ended its
invedigation into the traffic sop and initiated a new, dbeit limited, investigation, we must
determine whether Chargualaf was detained or was subjected to a second seizure when being
questioned regarding the presence of drugs or wegpons and while Chargualaf gave consent
immediately following the investigation into drugs or wegpons.

[21] A s8zure occurs where a reasonable person would not believe he is free to leave. See
Manibusan, 1990 WL 320756 at **4 (citing Michigan v. Chesternut, 486 U.S. 567, 108 S.Ct. 1975,
1979, 100 L .Ed.2d 565 (1988)); see also Peoplev. Cruz, 1997 WL 208994, **3 (D. Guam App. Div.
April 21, 1997). “A person is deemed to be seized for the purposes of the Fourth Amendment if a
police officer has, by means of physica force or show of authority, restrained the person’s freedom
to wak away.” Cruz, 1991 WL 208994 at ** 3 (citation omitted); see also Woodrum, 202 F.3d at
*9. In determining whether a person was seized, a court views the totality of the circumstances. See
Peoplev. Brownlee, 713 N.E.2d 556, 564 (l1l. 1999). If the person would fed free to leave, then the
continued presence of the person is not a seizure; rather, it is a consensua encounter with the police
that does not implicate the Fourth Amendment. See United States v. Soto, 988 F.2d 1548, 1557
(10th Cir. 1993) (citing Florida v. Bostick, 501 U.S. 429, ---, 111 S.Ct. 2382, 2386, 115 L .Ed.2d 389
(1991)); Strickler, 757 A.2d at 901, fn. 27.

[22] In Strickler, 757 A.2d 884, the court found that the defendant was not seized. The court
recognized that in the context of a post-detention interaction, (i.e., after the initid lawful detention
ends), “the falure by law enforcement to inform a citizen that he or she is free to terminate the
encounter is a sgnificant factor suggesting a continued seizure under the Fourth Amendment.” 1d.

at 899 (internd quotations and citations omitted). The Strickler court found that while the police
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did not tdl the driver he was free to terminate the encounter, the defendant-driver was not subjected
to a sazure because the police officer’s actions and the tone of the encounter suggested that the
driver was free to go. Id. a 900. Relevant factors included: the fact of returning the driver's
documentation, the fact that the initid investigative detention was less intrusive than a norma traffic
stop because the police did not have to order the driver out of the car as the driver was aready
outside the vehide there was no show of wegpons or use of language or tone unwarranted under
the circumstances; and the police told the driver he had a right to refuse to consent to the search.
.

[23] Circumstances illugrating a seizure are found in Cruz, 1997 WL 208994 at **5, where the
defendant was stopped at a roadblock. The court found that assuming this initial seizure at the
roadblock was conditutiond, “any continuing seizure [beyond the reason for the roadblock] must
be independently judtified.” Id. (cting Terry, 392 U.S. a 16). The court determined that the
defendant was seized when further questioned because “her driver’s license was never returned to
her; she was unable to drive forward because the street was blocked by several cars, including a
police car with its top lights flashing; . . . and she was surrounded by six law enforcement officers
who were under ingtructions not to dlow her to leave” Id.

[24] In the present case, while Dawson hdd Chargudaf’s driving documentation while
questioning regarding the presence of drugs or wegpons and while asking for consent to search, this
fact, ganding done, does not amount to a seizure of Chargualaf. The overdl circumstances of the
encounter show that Chargualaf was not seized or detained at the time he gave his consent. Like
Strickler, there is no showing in the record that Dawson was overly aggressve during the initid

detention. Dawson did not pull out his firearm during the initid detention for the traffic violation
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or use language incommensurate with the circumstances. Chargualaf was dso inside the vehicle at
the time he consented.  Unlike the defendant in Cruz, Charguaaf was not blocked into his parking
spot by police cars, nor was he surrounded by police officers instructed to keep him at the scene.
The absence of coercive behavior by the police objectively show that Charguaaf was free to end the
encounter and proceed on his way. Absent other coercive behavior on the part of the police, we
cannot say that a person does not fed free to leave by virtue of the fact that the officer hdd his
license and regidration. There is nothing exceptiona about a person requesting the return of their
documentation and leaving upon an officer’s initiation of questions regarding matters outsde the
scope of the treffic violation.? The encounter between Chargudaf and Dawson was a mere
consensud encounter and not a detention, thus, the Fourth Amendment is not implicated.®
ii. Voluntariness of consent

[25] Having decided that Chargualaf was not seized or detained, the next inquiry is whether his
consent was voluntary. The government has the burden to prove by a preponderance of the evidence
that Chargudaf gave consent voluntarily, and voluntariness is determined from the totdity of the
crcumstances. See Santos, 1999 Guam 1 at 1 33- 34; Shabazz, 993 F.2d at 438. Factors in
determining voluntariness include: 1) whether the defendant was detained and the length of time of
the quedioning; 2) whether the defendant was threatened or intimidated by the police; 3) whether

the defendant relied on misrepresentations or promises made by the police; 4) whether the person

2 Wenotethat apoliceofficer’ s refusal to return the documents upon request s the type of coercive behavior that would
likely lead to afinding that a seizure has been affected.

3 Solong as adriver fells free toleave, apoliceofficer may asks questions regarding criminal activity absent reasonable
suspicion. The police may question thedriver about the presence of drugsor weapons or whether he has been drinking
alcohol or possesses alcohol insidethevehicle. Thedriver isnot required to answer such questions, see Royer, 460U.S.
at 497-98, 103 S.Ct. at 1324, just as surely heis not required to submit to arequest to search.
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was in custody or under arrest when the consent was given; 5) whether the person was in a public
or a secluded place; and 6) whether the defendant objected to the search. Santos, 1999 Guam 1 at
1 36.

[26] While finding that Charguadal’s consent was vdid, the tria court wholly failed to determine
whether such consent was voluntary. However, because the record is adequate, we proceed to
determine whether the consent was voluntary viewing the totdity of the circumstances. Accord
McSwain, 29 F.3d at 562 (relying on a sufficient record of the proceedings below to make a
determination of whether the defendant’'s consent was tainted by a preceding illega detention
notwithstanding that the trid court failed to make the andlys's).

[27] We find that in the totdity of the circumstances, Charguaaf’s consent was voluntary. Firdt,
Charguaaf was not detained at the time he consented and Dawson's questioning was only for a brief
period. Second, the record reveds that Dawson did not assert any coercive behavior when
questioning Charguadlaf and prior to asking for consent. Third, Dawson did not make any
representations regarding the consent to search, Dawson merdly asked for consent and nothing more.
Fourth, Chargudaf was not in custody or under arrest when he gave consent.  Finaly, Chargudaf
made absolutely no objections to the search, rather, he readily granted consent and even verified to
a second officer, Santo Tomas, that he had given consent. Viewing dl the circumstances, we hold
that Chargudaf voluntarily gave consent and therefore find that the trid court did not err in denying
Chargudaf’s motion to suppress. Cf. Soto, 988 F.2d at 1558 (determining that consent was
voluntary where only one police officer was present, the police officer did not unholster his weapon,
did not use an indgting tone or manner or physicaly harass the defendant, the request for consent

occurred on the shoulder of the highway and in public view, and the defendant’s consent was
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unequivoca and specific).

B. Inconsistent Verdicts

[28] The jury found on the Specid Allegation of Possesson and Use of a Deadly Weapon in the
Commission of a Felony, and acquitted Charguaaf on the counts of Possession of a Firearm Without
an Identification Card and Possession of a Concedled Firearm. Charguaaf asserts that the finding
on the Specia Allegation was inconssient with the acquittals, thereby showing that the finding was
based on insufficient evidence and must therefore be overturned. We disagree.

[29] We review the issue of whether to set aside a conviction based on an inconsstent verdict de
novo. See People v. Angoco, 1996 WL 875777, **6 (D. Guam. App. Div. Oct. 16, 1996) (citing
United Satesv. Hart, 963 F.2d 1278 (9th Cir. 1992)); seealso United Statesv. Mitchell, 146 F.3d
1338, 1342 (11th Cir. 1998) (recognizing that the issue of whether incongstent verdicts render a
conviction improper congtitutes a question of law and is reviewed de novo).

[30] A conviction generdly may not be overturned solely on the ground thet the jury reached an
inconsstent verdict. United States v. Powell, 469 U.S. 57, 68-69, 105 S.Ct. 471, 479 (1984); see
also Angoco, 1996 WL875777 at **6 (holding that Powell requires the court to reject the appellant’s
dam that the conviction should be vacated due to an inconsistent verdict); United States v. McCall,
85 F.3d 1193, 1197-98 (6th Cir. 1996) (holding that even if the verdict was inconsstent, the
conviction “remans ‘insulated” from review”) (cting Powell, 469 U.S. at 69, 105 S.Ct. at 479);
United States v. Birges, 723 F.2d 666, 673 (9th Cir. 1984); United Statesv. Torres, 809 F.2d 429,
431-32 (7th Cir. 1987). The rationde behind the rule is set forth in Powell, wherein the court

asserted:
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[W]here truly inconagtent verdicts have been reached, “[t]he most

that can be sad . . . is that the verdict shows that either in the

acquittal or the corwviction the jury did not spesk their red

conclusons, but that does not show that they were not convinced of

the defendant’s guilt” . . . . It is equdly possble the jury, convinced

of quilt, properly reached its concluson on the compound offense,

and then through mistake, compromise, or lenity, arrived a an

inconsstent conclusion on the lesser offense,
Powell, 469 U.S. at 64-65, 105 S.Ct. at 476 (internal citations omitted). Courts should accept the
collective judgment of the jury and should refrain from delving into the jurors thought processes.
Seeid. 469 U.S. at 67, 105 S.Ct. at 478.
[31] Inconggent verdicts are not a bar to a conviction so long as there is sufficient evidence to
support the guilty verdict. United Sates v. Gieger, 190 F.3d 661, 664 (5th Cir. 1999) (citations
omitted); see also Birges, 723 F.2d at 673 (“Inconsgtent verdicts may stand, even when a conviction
is raiondly incompaible with an acquitta, provided there is auffidet evidence to support the
guilty verdict.”) (citations omitted); Bates v. Maryland, 736 A.2d 407, 416 (Md. Ct. Spec. App.
1999) (holding that one instance where an inconsstency will not be permitted is where “the
evidence was inauffident to support the [ ] conviction.”); Mitchell, 146 F.3d at 1345 (“[A]slong as
the quilty verdict is supported by auffident evidence, it must dand, even in the face of an
inconsgtent verdict on another count.”).
[32] In this case, we find no inconsstency in the jury’s verdict. Chargualaf was indicted for
possessing a concedled firearm and possessing a firearm without a license on or about the July 21,
1997 and for a Specid Allegation of possessing a firearm in the commission of the robbery on or
about July 20, 1997, in violation of section 80.37 of Title 9 of the Guam Code Annotated, which

provides: “Whoever unlanvfully possesses or uses a deadly weapon in the commisson of a felony

punishable under the laws of Guam shdl, in addition to the punishment imposed for the commission
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of such fdony, be imprisoned for a term not less than five (5) years . . . .” Title 9 GCA § 80.37
(1996).

[33] The jury’s acquittal on the firearm charges is not inconsstent with the finding on the Specia
Allegation that Chargualaf possessed a deadly wespon during the commisson of the Certeza
robbery. The charges were for different offenses dlegedly committed on different days. The jury
could have decided that Chargudaf did not possess and concea the firearm recovered during the
Jduly 21, 1997 traffic stop and still determine that Charguaaf possessed or used a deadly weapon
during the July 20, 1997 robbery.

[34] In fact, we find there was sufficient evidence to make a finding on the Specid Allegation.
Certeza and D. Mendiola both tedtified that Chargualaf wielded a firearm during the robbery. C.
Mendiola, who was dso present during the robbery, tetified that during the robbery Chargualaf was
holding an object and was waiving it around. This evidence supports a finding on the Specid
Allegation that the defendant used a deadly weapon during the commission of the robbery. See

Gieger, 190 F.3d & 664. Therefore, the jury’ s finding on the Specid Allegation will stand.

C. In-Court Identification

[35] Chargudaf asserts that the trid court erred in denying his motion to suppress the in-court
identification by Ms. Certeza. He argues that the admission of the identification evidence was a
violaion of his due process rights. A trid court’s decison regarding the admission of an in-court
identification is reviewed for an abuse of discretion. See United States v. Duran, 4 F.3d 800, 803
(9th Cir. 1993). "A trid judge abuses his [or] her discretion [ ] when the decision is based on an

erroneous conclusion of law or where the record contains no evidence on which the judge could
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have rationdly based the decison." Midsea Industrial Inc. v. HK Engineering, Ltd., 1998 Guam 14,
14 (citation omitted). We hold that the tria court properly admitted the in-court identification.

[36] In determining the admissbility of an in-court identification, we must make two inquiries.
Firg, whether the defendant has proven that the pre-trid identification was unnecessarily suggestive,
and second, if so, whether the in-court identification was neverthdess sufficiently reliable viewing
the totdity of the circumstances. See United States v. Hill, 967 F.2d 226, 230 (6th Cir. 1992); see
also Burkett v. Fulcomer, 951 F.2d 1431, 1448 (3d Cir 1991) (“The generd inquiry is whether the
procedure was unnecessarily suggestive, and if so, whether its corrupting influence outweighs the
religbility of the identification testimony.”) (citations omitted); Ford v. Armontrout, 916 F.2d 457,
459 (8th Cir. 1990); Archuleta v. Kerby, 864 F.2d 709, 711 (10th Cir. 1989); Ponce v. Cupp, 735
F.2d 333, 336 (9th Cir. 1984). If the defendant fals to show that the identification procedures were
impermissbly suggestive, or if the totality of the circumstances indicates that the identification was
affidently reliable, then there has been no due process violaion by the admisson of the
identification evidence. Hill, 967 F.2d at 230.

[37] A pretrid identification can be so suggedtive that it taints the in-court identification. See
United States v. Montgomery, 150 F.3d 983, 991 (9th Cir. 1998) (quoting United Sates v. Bagley,
772 F.2d 482, 492 (9th Cir. 1985)). However, where an in-court identification is sufficiently
reliable, the identification is admissble notwithstanding that the identification was made pursuant
to an unnecessarily suggedtive pre-trid identification procedure. See id. at 993; see also Cossel v.
Miller, 2000 WL 1511702, *5 (7th Cir. 2000) (“An in-court identification that follows an
impermissbly suggedive pretriad identification is admissble if under the ‘totdity of the

circumstances  the in-court identification was reliable.”) (citations omitted). A court may admit a
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auffidently rdiable in-court identification without offending the defendant’s right to due process.
Determinations of religbility are case-gpecific, and are adjudged looking a the totality of the
circumstances. See Montgomery, 150 F.3d at 993; see also United States v. Brown, 200 F.3d 700,
707 (10th Cir. 1999) (“The admisson of an in-court identification testimony violates due process
only when, under the totality of the circumstances, it was tainted by unnecessarily suggestive pretrial
identification procedures credting a ‘very subgtantid likdihood of middentification’.”) (citation
omitted).

[38] Intheindant case, the trial court held that the pre-trial identification procedure at the koban
was “unnecessarily suggedtive’.*  Because Charguaaf does not contest this finding, the only
remaning issue is whether the trid court ered in determining that notwithstanding the
suggedtibility, the identification was sufficiently reliable so as to render admissible the in-court
identification.

[39] Courts consder five factors in determining whether an in-court identification is reliable.
These are: “[1] the opportunity of the witness to view the crimina at the time of the incident; [2] the
witness degree of atention; [3] the accuracy of the witness prior description of the defendant; [4]
the leve of certainty demongtrated by the witness at the [pre-trid identification]; and [5] the length
of time between the crime and the [pre-trid identification].” Neil v. Biggers, 409 U.S. 188, 199-200,

93 S.Ct. 375, 382 (1972); see also Ponce, 735 F.2d a 337-38 (clarifying that in evauating the

* Factorsin the record that suggest that the pre-trial procedure was “suggestive” are that the defendant was the only
person in the koban besides police officers andthevictimandherhusband,theencounter amounted to ashow-up instead
of aline-up, the encounter was at the policestation,and Chargual af was in policecustody. Cf. United Statesv. Brierton,
699 F.2d 917, 924 (7th Cir. 1983) (acknowledging that because there was a show-up instead of a line-up, the
identificationwas madein a police station, various high ranking police officers were present, the defendant wasin ajail
cell at the time of the identification, and the defendant was theonly black man present, theidentification procedure was
highly suggestive).
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religbility of an in-court identification, the reviewing court must consider the witness leve of
certainty at the prior confrontation, not the in-court identification, and the amount of time which
elapsed between the aime and the pre-trial identification, not the in-court identification); Brown,
200 F.3d at 707; Hill, 967 F.2d at 230; Cossal, 2000 WL 1511702 at * 5; Archuleta, 864 F.2d at 711,
Ponce, 735 F.2d at 336; United States v. Brierton, 699 F.2d 917, 924 (7th Cir. 1983). The court
must determine whether the in-court identification was based upon the witness recollection of the
defendant from the time of the crime, rather than on the suggestive nature of the pretrial
identification. See United States v. Johnson, 859 F.2d 1289, 1294 (7th Cir. 1988) (citation omitted);
Brierton, 699 F.2d at 924-25 (“The propriety of admitting into evidence the identification testimony
depends, therefore, upon whether [the witness'] in-court identification was reliable, that is,
based on a source independent of the police suggestion.”) (footnote omitted). The government has
the burden to prove, by clear and convincing evidence, that the in-court identification was not based
upon the suggedtive pre-trial identification procedure. See Brierton, 699 F.2d at 925 (citing United
Satesv. Wade, 388 U.S. 218, 240, 87 S.Ct. 1926, 1939, 18 L.Ed.2d 1149 (1967)).
[40] Whether an in-court identification is sufficiently relidble so as to warrant its admisson is
determined by weighing the Biggers factors againg the corrupting effect of the suggedtive pre-tria
identification procedure. See Ponce, 735 F.2d at 337, 338 (applying this balancing test in analyzing
the rdiability of both a pre-tria and in-court identification); see also Hill, 951 F.2d at 459. If the
identification is sufficiently reliable, then the court may properly admit the evidence because the
religbility of the identification undercuts any subgtantia likdihood of irreparable misdentification.
See Armontrout, 916 F.2d at 459 (usng the Biggers rdiability factors in determining that the

confrontation between the rape vidim and the defendant did not creste a substantia likelihood of
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misdentification). “It is the likelihood of misidentification which violates a defendant’s right to due
process, and it is this which [ig] the bass of the excluson of evidence. . . .” Biggers, 409 U.S. at
198, 93 S.Ct. at 381- 82 (1972).

[41] Andyzing the fird Biggers factor, the question is whether Ms. Certeza had a good
opportunity to view Charguaaf during the robbery. At the hearing regarding the motion to suppress
the in-court identification, Ms. Certeza testified that the three robbers entered her house at around
11:00 p.m., and remained in her home for about five to eight minutes. She testified that she got a
good look at the three assailants. This amount of time is enough to get a good view of Charguaaf.
Further, Ms. Certeza tedtified that during the incident the lights were bright because she was cooking
dinner. Therefore, we find that Certeza had more than sufficient opportunity to view Charguaaf.
Cf. Archuleta, 864 F.2d at 712 (determining that the identifying witness had ample opportunity to
identify the defendant where the witness got a good look at the defendant’s face even if only for a
total observation time of two minutes) (citing other cases where an observation made in a matter of
seconds was auffident so long as the witness got a close-up look at the defendant) (citations
omitted); Cossel, 2000 WL 1511702 a * 5 (determining that a ten-second observation of the
defendant in moon and street lights satisfies the firdt factor).

[42] Tuming to the witness degree of attention, Ms. Certeza was able to recall many events of
the encounter, such as that the first entrant, a woman, asked her to use the phone, a second woman
entered with her shoes on, and that Ms. Certeza asked her to take her shoes off. Further, she was
able to recdl that Charguaaf had a gun, wore certain colors of clothing and had a moustache. The
ability to remember detals like this is a demondgtration of her focus during the encounter. Cf.

Archuleta, 864 F.2d a 712 (recognizing that the ability to recall a number of descriptive details is
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aufficient to satisfy the second factor).

[43] Next, the accuracy of the witness prior identification of the defendant leads us to smilarly
conclude that her in-court identification was relisble. As stated above, Ms. Certeza testified that she
described the only man of the three as Chamorro, holding a gun, wearing a hat, a dark green polo
shirt, and black pants, he had a moustache, black hair, and a tattoo. While cross-examination
reveded that Ms. Certeza never mentioned Chargudaf’s tattoo to the police, the generd level of
description shows that Ms. Certeza was accurate in her description of Chargudaf. Cf. id. (holding
that the witnesses identification was accurate where they described the victim as “a Spanish mde
with dark har and a moustache, wearing a black t-shirt with an emblem and blue jeans’.) The
falure to recall a detail like the tattoo is not dispositive here. Cf. id. (determining that in light of the
other detalls the witness was able to recdl, the fact that the height was inaccurate and the failure to
recall tattoos “appears to be a minor error”); see also Dodd v. Nix, 48 F.3d 1071, 1074 (8th Cir.
1995) (holding that the victim's falure to describe a goatee and tattoos was not fata to the reliability
determination where the description of the defendant was otherwise largely accurate) (citation
omitted).

[44] Additiondly, Certeza's levd of certainty at the pretrid identification favors a finding that
her in-court identification was reliable. Ms. Certeza testified that the police asked her whether the
Chargudaf was “the guy”> The record shows that Certeza initidly responded that she did not
remember if Chargudaf was her atacker, but identified him after her husband told her to close her

eyes and think hard about it. Ms. Certeza testified that she identified Charguadaf at the police koban

® Asanote, Ms. Certezafirst testified that the police did not ask herto identify Chargualaf, however, she clarified that
the police in fact asked her whether Chargualaf was“him”, in which she responded in the affirmative. Transcript, vol.
1, pp 53-55 ( Motion to Suppress Identification Hearing, May 14, 1999).
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because she remembered his face, and not because the police suggested that Charguaaf was the
robber. Although Ms. Certeza did not definitely identify Chargudaf at first sght, she has never
identified anyone else as her attacker. Cf. Archuleta, 864 F.2d at 712 (rendering Sgnificant the fact
that the witness was certain about the defendant’s identity and that the identification remained
“unequivocd & dl times”).

[45] Hndly, Ms. Certeza identified Chargudaf the day after the robbery. This is a relatively short
amount of time and thus supports the conclusion that the in-court identification was reliable. Cf.
Montgomery, 150 F.3d a 993 (impliatly finding that one year between the incident and the
identification did not cut againg rdiahility); Ponce, 735 F.2d at 337 (recognizing that in Manson
v. Brothwaite, 432 U.S. 98, 116, 97 S.Ct. 2243, 2253 (1977), an identification made two days after
the indident was “unobjectionable’); Cossel, 2000 WL 1511702 at *6 (determining that three years
was too long).

[46] The trid court pointed out many of the above factors in determining thet the in-court
identification was reliable.  Thus, we cannot say that the court’s finding of reiability by clear and
convincing evidence was erroneous.

[47] We further find that the in-court identification was sufficiently reliable so as to warrant its
admisson. Because the facts in this case favor a finding of reliability under each of the Biggers
factors, the rdidbility of the identification outweighs the corrupting effect of the suggedive pre-tria
identification procedure. The pre-tria identification procedure did not produce a substantial
likeihood of misdentification. Accordingly, the lower court did not abuse its discretion in
admitting the in-court identification.

Il
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V.
[48] We find that there was no Fourth Amendment violation, that the jury in this case did not
reach incondgent verdictss and that the in-court identification was sufficiently reiable.
Accordingly, we AFFIRM the trid court's denid of the Appdlant's mations to suppress the

evidence and in-court identification and the judgment of conviction.

PETER C. SSGUENZA, JR. JOHN A. MANGLONA
Associate Justice Designated Justice
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CRUZ, C.J., Dissenting:

[49] Chargudaf was pulled over because his vehicle had a cracked windshield and was missng
a license plate. There is no question that this initid stop was a seizure and that it was
conditutiondly permissble. See e.g., Whren, 517 U.S. a 809-810, 116 S.Ct. at 1772. However,
the Mgority, while admitting that the initid traffic violation detention ended, finds that there was
no new seizure of Chargudaf when Officer Dawson began questioning him on subject matter
completely unrdated to the initid pull-over and that the subsequent exchange was merdy a
consensud encounter. | do not agree.

[50] | find that a second seizure occurred when Officer Dawson began to question Chargualaf on
narcotics and wegpons. The test for whether a seizure has been effected involves a determination
of whether, in the light of dl surrounding circumstances, a reasonable person would have believed
hewasfreeto leave. Royer, 460 U.S. at 501, 103 S.Ct. at 1326 (citing United Statesv. Mendenhall,
466 U.S. 544, 554, 100 S.Ct. 1870, 1877 (1980)). In this case, after the pull-over, Officer Dawson
requested and was given Chargudaf’s driver's license and vehicle registration. These documents
were never returned Chargudaf. Officer Dawson informed Chargualaf of the reasons for the pull-
over. Thereis no indication from the record that Officer Dawson then told Chargualaf he was going
to be issued a citation or a warning.  Instead, Officer Dawson then asked if there were any drugs or
wegpons in the vehicle. Clearly, a reasonable person could have thought that the traffic stop was
dill in effect, that such questions were part of the stop, and that he was not free to leave. This is
egpecidly true given that Officer Dawson had not returned Charguaaf’s license and registration.
See eg., Soto, 988 F.2d at 1557 (observing that a driver who is pulled over cannot drive away

without a license and regigtration which are required by law to operate a motor vehicle on a public



People v. Chargualaf, Opinion Page 24 of 26

road). Thus, the second seizure cannot be characterized as merely a consensua encounter during
which a police officer may generdly ask questions of the individud without a reasonable suspicion.
See Florida v. Bostick, 501 U.S. 429, 433-435, 111 S.Ct. 2382, 2386 (1991).°

[51] The question becomes whether the second seizure was condgtitutiond. | believe it was not.
Officer Dawson tedtified that the reason he asked if there were drugs or weapons in the car was
because Chargudaf was more nervous than other drivers he had encountered in norma pull-overs.
This testimony offers little support. Concededly, Officer Dawson was within his authority to
question Chargudaf on wegpons or to even ask him to dight from the vehicle if Officer Dawson
feared for his safety. See Mimms, 434 U.S. a 111, 98 S.Ct. a 333. However, Officer Dawson’'s
question regarding narcotics indicates that he was not merely motivated by fear, but that he was
investigating Chargudaf for other reasons.

[52] The next inquiry is whether Officer Dawson had a reasonable and articulable suspicion that
caimind activity, namdy the possession of illegd narcotics, was afoot. See Johnson, 1997 Guam
9, a 1 4 (dting Terry v. Ohio, 392 U.S. 1 (1968)). Officer Dawson testified that his suspicions were
aroused by Chargudaf’s nervousness and the presence of a large amount of household items in the
rear of the vehide. However, nervousness, by itsdlf, does not usualy give rise to a reasonable
suspicion. See Soto, 988 F.2d at 1556 (citing United States v. Walker, 933 F.2d 812 (10th Cir. 1991)
and finding that nervousness with other factors may give rise to a reasonable suspicion). Further,
| cannot see how the additiond fact that household items were in the car can support a reasonable

suspicion.  Under these circumstances, | cannot find that Officer Dawson had a reasonable

® The same holds true for the initial detention for Chargualaf’s traffic violations. This was also not a consensual
encounter, it was adetention, the scope of which should have been tailored to its underlyingjustification and thelength
of which should havelasted no longerthan necessary to effect the purposeof the stop. Royer, 460 U.S. a 500, 103 S.Ct.
at 1325.
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sugpicion to question Charguaa on narcotics. Thus, | must conclude that the second seizure of
Chargudaf violated his Fourth Amendment right to be free from an unreasonable seizure.

[53] Notwithgtanding an illegd seizure, a subsequently given consert remains vaid if it was
voluntary in fact under the totality of the circumstances. McSwain, 29 F.3d at 562. Three factors
annunciated by the United States Supreme Court are relevant in this anaysis: 1) the tempora
proximity of the illegd detention and consent; 2) any intervening circumstances, 3) the purpose and
flagrancy of the office sunlawful conduct. Brown v. lllinois, 422 U.S. 590, 603-604, 95 S.Ct. 2254,
2261-2262 (1975) (citations omitted).

[54] From his testimony, it appears that Officer Dawson asked for consent to search the vehicle
immediatdy after Chargudaf denied having drugs or weapons in the car. Chargudaf gave his
consent, and Officer Dawson asked him to step out of the vehicle. Mere moments passed between
the time the illegd seizure occurred and the time Officer Dawson asked for consent. Almost no time
passed by the time consent was given and no intervening circumstances occurred. | note that had
Officer Santo Tomas arrived prior to Chargudaf’s consent and identified the vehide occupants as
fiting the descriptions of persons involved in the Certeza robbery, then a valid intervening
circumstance would have occurred sufficient to support a further search and the consent would have
been vaid. However, Officer Santo Tomas arrived after the occupants were ordered out of the
vehide and dter the search had commenced. Thus, his identification of the occupants after the
search began does not cureitsillegdity.

[55] The flagrancy of Officer Dawson's conduct is clear as the initid stop was made strictly on
the basis of a traffic violation and an investigation for narcotics ensued. That Chargualaf confirmed

his consent to Officer Santo Tomas, offers no support.  Officer Santo Tomas arrived at the scene
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after Chargudaf gave his involuntary consent. Chargudaf’s confirmation does nothing to vaidate
the uncondtitutional search.

[56] | mud find therefore that Chargudaf’s consent was not voluntarily given and that any

evidence flowing therefrom is fruit of the poisonous tree and should have been suppressed. Thus,

| respectfully dissent.

BENJAMIN J. F. CRUZ
Chief Justice
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